EPCRA REPORTING ANNIVERSARY REPORTS

BACKGROUND

In December 2008 EPA issued a final rule amending the requirements applicable to livestock and poultry producers regarding reporting air emissions under CERCLA-EPCRA.  That rule stated that air emissions from concentrated animal feeding operations (CAFOs) did not need to be reported under the CERCLA law. However, EPA did require that under EPCRA, large CAFOs (2,500 finishing swine) must notify state and local emergency response officials about ammonia and hydrogen sulfide emissions from their operations. NPPC put together guidance on complying with that requirement and also filed suit, seeking to enjoin the reporting requirement because it failed to acknowledge an exemption under EPCRA for emission from routine agricultural operations and because EPA did not provide clear direction to producers or their state or local emergence response officials on how to make the required reports.    

EPA has still not issued its own detailed guidance to producers as to how to comply with these requirements.  However, EPA has prepared guidance for issuance but it is currently under review at OMB and awaiting final approvals.

EPA provided for producers to make a continuous release report (CRR) for these EPCRA purposes, which is a once per 5 year report.  During that 5 year period, producers need not send in another report.  Under the rulemaking, though, and as noted in the fact sheet, producers should “Annually review your operations to determine whether there are any changes which would increase emissions above the upper bound range that you submitted in the Written Notification described above.”

ISSUE

The “annual review” discussed above should take place on or about January 20th, which is the date that most reporting CAFOs submitted their EPCRA reports in 2009.  

What is confusing about this rulemaking and that is leading to some serious questions now is that this required annual review of circumstances that is in the 2008 rule is derived from CERCLA authorities.  A strict reading of the applicable CERCLA rulemaking language that was referenced in the December 2008 rule would require not only an annual written report about the finding of this review, it could also tie the reporter back in to several broader CERCLA reporting requirements.  If a written report is required, it is to be submitted within 30 days of the annual anniversary of the original continuous release reporting: on or about February 20th.  

This confusion is present in the guidance that some states have issued on this matter – some are calling for a written annual report, others are not.  No state regulator has yet opined on the CERCLA issue that we know of, but not all states guidance has been looked at.  It is possible that some producers are going to be asked about this and no one yet has a clear and firm answer.  

EPA staff have agreed with NPPC that not only is there no requirement for producers to make these annual reports, but that it would make no sense, after excluding CAFOs from the CERCLA reporting requirements, to loop these same CAFOs back into CERCLA reporting through this annual review process.  EPA staff have been asked to make it clear in the guidance that this EPCRA annual review of circumstances does not a) require an annual written report of any kind; or b) tie the producer back into CERCLA reporting.  It is not clear what the draft guidance in fact says at this point.

NEXT STEPS
We have asked EPA’s Ag Advisory and the EPA Office of Air to provide written clarification regarding this matter as well as an update on the guidance that is at OMB and what it says on this matter.  Depending on the response received, we may need to make contacts with EPA and others to get this properly clarified in a timely manner.  
We have also engaged with the Department of Justice to clarify this matter as part of an effort to settle the outstanding issues associated with the litigation NPPC filed.  There is agreement with the Department of Justice attorney’s that these annual reports need not be filed, but so far they have been unable to approve a final agreement.

We remain hopeful that this issue can be resolved in the coming days.  

